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JUDGMENT-1:
BLACKBURNE J: These are applications, pursuant to leave earlier given, for judicial review of three separate decisions of housing benefit review boards. One is the decision of Sheffield Housing Benefit Review Board dated 30 April 1993; another is the decision of Rugby Borough Council Housing Benefit Review Board dated 7 February 1994, and the third is of Daventry District Council Housing Benefit Review Board dated 27 May 1994.
In each case the applicants, of whom there are five in the Sheffield case, five in the Rugby case, and four in the Daventry case, are members of the Jesus Fellowship Community Church. The Jesus Fellowship is an evangelical, charismatic church established twenty or more years ago, practising Christianity in the Baptist tradition.  A requirement of the church is that those of its members who are described as "style 3 members" should live together in what is described as "a community house" and participate fully in what is called "a common purse".  All of the applicants before me are style 3 members.
Each review board decision is concerned with a different community house.  Each community house is run on the same lines, and each has a single common purse.  Each applicant occupies a community house as his home pursuant to conditions of residence under which the occupant's legal position is described as being that of a "a licensee" and under which he is required to pay board and lodging costs for himself and his family at certain laid down rates and to pay his income into the house's common purse.  The question which arose for decision in each case was whether in these circumstances the applicants became entitled to housing benefit.  Each review board decided that they were not.
The organisation of the church
Membership and the structure and organisation of the church are governed by a written constitution.  It is a lengthy document which it is not necessary for me to consider in any detail.  It is sufficient to say that membership is confined to persons who fulfil various personal and baptismal qualifications and who have entered into what is described in the constitution as "a covenantal relationship with the other members of the Church on the basis of the Covenant, the Statement, and this Constitution." The covenant, which was in evidence before me, comprises a series of vows involving matters of faith and personal discipline.  The statement is a statement of the theological position of the church and of its practices.
There are four so called "styles of membership" of the church.  I am only concerned with style 3 members sometimes referred to as "covenant members style 3".  Style 3 members are members of the church who live together in a community house and who, with other members of the church who are based at that house, are referred to as "a church household".  Style 3 members living at a particular community house are known as "the community house family" for that house and each such family is required to establish for the house a single bank account, namely the common purse, to receive all of the income of the style 3 members at that house, and of their dependants living with them. Out of the common purse is met the reasonable normal living expenses of the residents of the house with any surplus being paid to a trust ("the Trust") to which I will refer later in more detail.
Each church household has, or should normally have, two elders, who are themselves style 3 members, appointed to their eldership by what is described in the constitution as "the covering authority".  The covering authority is the senior leadership of the church and consists of not less than twelve elders.  The elders are responsible, among other matters, for ensuring that the administration of the church household and community house to which they are appointed is conducted in accordance with policies determined by the covering authority, and that the administration of the common purse for the community house is conducted in accordance with what are described in the constitution as "the objects and procedures." The constitution also provides for the covering authority to nominate style 3 members to the trusteeship of any property held in trust for the church or its members, and for the holding of annual and other meetings of its membership.
The objects and procedures are determined by the covering authority and include declarations that all items purchased from the funds of the common purse, other than consumables and items of a strictly personal nature, together with all surpluses arising from time to time are held in trust for the Trust.  A statement of the common purse objects and procedures in evidence before me states that common purses are the means by which members of community house families pool incomes, meet personal and corporate expenses from the pool, and donate any surplus to the Trust.  It states that all income of all common purse members must be paid into the common purse as soon as it is received, that members must seek to maximise their income (including claiming all available social security and other benefits) and make sure they receive what they are actually entitled to and that they must, in any case, provide the common purse with sufficient income to cover their own and any dependant's living costs (save in exceptional circumstances for which prior authorisation from the church is needed).  The objects and procedures go on to provide that the surplus paid to the Trust is to provide firstly for vehicles, furniture and domestic assistance for the house families and secondly houses, lands, businesses and funding for the church as a whole.
The Trust, also known as the Jesus Fellowship Community Trust, is constituted by a declaration of trust dated 31 October 1979.  It is a trust of gifts and donations together with contributions from persons described as "contributing members".  The assets of the Trust are together referred to as "the Fund".
By clause 2 the trustees declare that they hold the Fund upon trust to apply the same for the benefit of contributing members for a variety of objects.  Those objects include the provision and maintenance of community houses.
Clause 15(a) defines who are the contributing members. They are style 3 members who are over 21, contribute the whole of their capital wealth, if any, to the Trust, and who have participated in the common purse of a community house family for not less than a prescribed minimum period.  They become contributing members upon application to and approval by the trustees.  The declaration of trust provides, by clause 14(d), that if a contributing member receives capital from any source but fails or refuses to contribute the same to the Trust within one month of its receipt, he shall cease at the end of the period to be a contributing member.
Clause 15A(a) provides that a contributing member is not entitled to any return of capital contributed by him except to the extent necessary to enable him to pay any debts for which he is responsible.  With that exception, and an exception concerned with employees of the Trust, clause 15A(a) provides that no assets of the Trust shall (except only in exceptional circumstances at the trustees' discretion) be made available to any person in any manner or form either to provide him with an income or to cover in whole or in part his basic living costs or those of his family or dependants.
Clause 16 gives to the trustees a discretion to repay to a contributing member, upon his ceasing to be a contributing member, the whole or any part of his capital contribution. Clause 16(g) provides that, save as provided by clause 16A (which relates to participants in a common purse aged between 16 and 20), payments of his income made to the Trust by a contributing member shall not be repayable in any circumstances.
Clause 17 empowers a contributing member, by written notice or by requesting repayment in whole or in part of his capital contribution, to withdraw from the Trust and provides that, upon expiry of the notice or upon receipt of the request, the person in question ceases to be a contributing member but subject to the application to him of clause 16.
Clause 23 provides for the transfer of the Fund to new trustees on trusts fulfilling the same functions as those set out in clause 2 (or broadly similar functions) if a resolution to that effect of the covering authority and of the elders has been first passed and has been confirmed by a resolution of the majority of contributing members.  The clause goes on to provide that any contributing member who does not vote in favour of such a resolution ceases to be a contributing member but subject to the application to him of clause 16.  Clause 24 enables the Trust to be wound up, either on the unanimous resolution of the covering authority and of the elders, or on the resolution of three fourths of the contributing members, or on the number of contributing members falling to two times the total number of elders including the elders, or on the expiry of a perpetuity period but not, in any case, before the expiry of 21 years from the date of the declaration of trust (subject to a power to extend that period).  Clause 25 provides for the distribution of the Trust's assets on a winding up.  After the payment of debts and winding up expenses the Fund is to be applied in meeting claims within clause 16 and any surplus distributed among the contributing members equally.
The only other document which I need refer to is the statement of conditions of residence.  These conditions were altered from time to time. I was only addressed on the version of those conditions to be found at page 382 of trial bundle D, being the version which was issued in August 1993. Since much turns on those conditions I set them out in full.
"STATEMENT OF CONDITIONS OF RESIDENCE AT .............................
To: .............................  From: The Elders
GENERAL
This House is run as a committed part of the Jesus Fellowship Church and New Creation Christian Community.  Your residence here depends upon your continuing to be a Covenant Member (Style 3) of the Church and to uphold and maintain the standards involved in such membership. You will understand that our lifestyle reflects our position as a Church of the Lord Jesus Christ and that our houses are consecrated to Him.
SPECIFIC REQUIREMENTS
1.  Your legal position is that of a licensee of the Elders, in accordance with the rules of the Trust.
2.  You must recognise the authority of those who are the House Leaders for the time being who are responsible for the spiritual and material well being of the House Family and its members.
3.  You must contribute materially and practically to the house.  This includes:
A) Paying board and lodging costs for yourself and your family at the following rates (or such other rates as may be notified to you):
Adults 16 and over #55 per week
Children 11 15 #25 per week
Children 5 10 #20 per week
Children 0 43 #15 per week
Please note that these rates do not include personal and clothing expenses, transport costs or telephone use for which additional income is required.
B) helping in the house according to your ability.
4.  As a Style 3 member you will participate fully in the pooling of income within the House Family.  Monies paid by you into the House Family Common Purse will be applied firstly meeting the living costs and personal expenses of the House Family, including yourself and your family. The surplus including housing costs will be paid at the end of each calendar month to the Trust to cover outgoings on the property, other goods and services supplied by the Trust to the House Family and, if funds permit, a contribution by it to the work of Jesus Fellowship Church.
5.  Children should be brought up in accordance with the teachings of the Bible and the practice of the Church Community.
6.  You are expected to participate wholeheartedly in the life of the Church Community, attend its various meetings and activities and to support its faith and practice in accordance with your covenant pledge.
TERMINATION
Your licence to reside in the house will be terminated by the Elders upon reasonable notice if you are unable or unwilling to continue to fulfil these Conditions, or if for any other reason it is apparent that you are no longer a suitable resident.
Please Note
You will appreciate that this Statement, for legal reasons, needs to set out clearly the conditions of residence.  However, please understand that we belong together as a Community House Family and you are fully accepted into it.
Yours for Jesus' sake,
 ..................................
 On behalf of the Elders
I/We have read and understood the above Statement, and fully accept the terms and conditions contained in it.
Signed ..........................
Dated : ............................."
The first three sentences of para 1(ii) of the reasons forming part of the decision of the Rugby Review Board conveniently set out the position regarding earlier versions of conditions of residence so far as the payment of board and lodging costs is concerned.  It has not been suggested by counsel that any differences between the earlier versions and the August 1993 version are of significance.
The relevant statutory provisions
Under s 130(1)(a) of the Social Security Contributions and Benefits Act 1992 ("the 1992 Act"), which is the legislation which currently provides for housing benefit, a person qualifies for housing benefit if "he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home".  There are, of course, other requirements which a person must fulfil if he is to qualify for the benefit.  The benefit takes the form either of a rent allowance or a rent rebate.
Regulations made by the Secretary of State for Social Services setting out in detail how the housing benefit scheme operates are contained in the Housing Benefit (General) Regulations 1987.  Although made under earlier legislation the 1987 Regulations continue to have effect for the purposes of the 1992 Act.
Regulation 10(2) provides, so far as material, as follows:
"(2) A rent rebate or, as the case may be, a rent allowance shall not be payable in respect of the following periodical payments...
(c) Payments by an owner ..."
Regulation 2(1) defines "owner" as meaning:
"(a) In relation to a dwelling in England and Wales, the person who, otherwise than as a mortgagee in possession, is, for the time being entitled to dispose of the fee simple, whether or not with the consent of other joint owners;"
Regulation 7(1), so far as material, provides as follows:
"7(1) The following persons shall be treated as if they were not liable to make payments in respect of a dwelling
(a) a person who resides with the person to whom he is liable to make payments in respect of the dwelling and either
(i) that person is a close relative of his or his partner, or
(ii) the tenancy or other agreement between them is other than on a commercial basis;
(b) a person whose liability to make payments in respect of the dwelling appears to the appropriate authority to have been created to take advantage of the housing benefit scheme except someone who was, for any period within the eight weeks prior to the creation of the agreement giving rise to the liability to make such payments, otherwise liable to make payments of rent in respect of the same dwelling;
(c) a person who is a joint occupier of a dwelling and who was, at any time during the period of eight weeks prior to the creation of the joint tenancy or other agreement giving rise to the joint liability to make payments in respect of the dwelling, a non dependant of one or more of the other joint occupiers of the dwelling, unless the appropriate authority is satisfied that the joint tenancy or other agreement was not created to take advantage of the housing benefit scheme;
(d) a person who is a member of, and is fully maintained by, a religious order"
The Decisions
Although all three applications were heard together the decision in the Sheffield case raises an issue quite distinct from the issues which arise in the other two cases.  I shall therefore deal first with the decision in the Sheffield case.
The Sheffield decision
In that case each of the claimants occupied Crown of Life House in Sheffield as his or her home. The review board held that each was liable to make payments in respect of that property.  Although none of the claimants was a trustee of the Trust, or a person in whom, whether alone or with others, the fee simple in that property was vested, the review board nevertheless held that each was an owner of that property within the meaning of reg 2(1) and therefore ineligible to receive benefit by virtue of reg 10(2).  I have already set out the terms of those two regulations.  But for that conclusion the review board would have found the claimants entitled to housing benefit.
In their decision of 30 October 1992 the review board's reasons for reaching that conclusion were as follows:
"The dwelling [ie Crown of Life House] Is owned by Jesus Fellowship Community Trust. All the claimants are members of the Trust and because they are entitled to reside in Trust property they are beneficiaries of it.  They are also entitled to participate in surpluses if the Trust is wound up or to agree distribution of such surpluses elsewhere.  It seems to us that in these circumstances they together with the other members of the Trust have the right to dispose of the dwellings, owned by the Trust although no doubt day to day management is handled by Trustees.  In these circumstances we conclude that each of the claimants is an owner of the Crown of Life House."
Because this was a point which had not been raised at the hearing before the review board, the claimants sought an opportunity to argue against that conclusion.  This resulted in a further hearing by the review board followed, on 30 April 1993, by a further decision of the board confirming its earlier decision.  It did so in the following terms:
"The Trust is a trust for mixed purposes and not charitable.  The only persons who have a beneficial interest are members of the Trust.  We specifically reject the argument that in the case of a dwelling owned by five people who reside in it the four persons in whom the property is vested would not be entitled to claim housing benefit in respect of payments made but that the beneficiary who was not so named could do.  Our understanding of the rule in Saunders v Vautier is that if all the beneficiaries are of full age they may put an end to the Trust and distribute the Trust Funds notwithstanding the Trusts on which the property is held.  That seems to us to be possible in this case also since the trusts are not charitable. We consider that the fact that the trustees are also entitled to dispose of the property does not preclude the beneficiaries from doing so if they wish and that therefore Contributing Members are persons entitled to dispose, for the time being in one sense of that word, of the fee simple."
I pause to say that the evidence before the review board was that all five claimants were contributing members within the meaning of the Trust although, subsequent to the review board's decision, the claimants sought to adduce evidence to suggest that two of the applicants were not contributing members.
In R v Sedgemoor District Council HBRB Ex p Weaden (1986) 18 HLR 355, 84 LGR 850, the claimant and her parents were the joint owners as trustees for sale of a property which the claimant occupied as her home and in respect of which she made payments to her parents.  She and her parents were beneficially entitled to the property as tenants in common, she being beneficially entitled to a one half share.  The definition of "owner" in the then regulations (The Housing Benefits Regulations 1982) was, in relation to a dwelling in England and Wales, "the person who, otherwise than as a mortgagee in possession, is for the time being entitled to dispose of the fee simple".  The words "whether or not with the consent of other joint owners" did not then feature in the definition.  The review board had found that the claimant was the owner of the property within the meaning of that regulation.  In allowing an application for judicial review of that decision and granting an order of certiorari to quash the decision, Schiemann J held that, at the relevant time (ie when eligibility for a rent allowance was under consideration), the claimant was not entitled to dispose of the fee simple because she needed the consent of others, namely her parents, to dispose of it and she was without that consent.
It was doubtless with a view to overturning the effect of that decision that the definition of "owner" as it appears in the 1987 Regulations (ie the regulations with which I am concerned) has the added words "whether or not with the consent of other joint owners."
The addition of those words led Mr Partridge for the review board to submit that the expression "owner" as used in the regulation includes a member of a class of persons beneficially interested in a dwelling provided (a) they are all sui juris (b) the class is closed (or capable of being closed by the will of its existing members) (c) they are, between themselves, entitled to have the whole fund applied to them or for their benefit and (d) the class is of persons who have the same interest, whether or not the proportions in which they are entitled to benefit from the fund are fixed by the terms of the trust or are thereunder subject to the discretion of the trustees.  I have set out that definition exactly as it appears in his skeleton argument adding only proviso (d) as a result of his answer to a point arising in the course of argument.
For the claimants, Mr Dumont submitted that the expression means the person in whom the legal estate is vested or the person with some specific power to dispose of the fee simple.
By chance it emerged at or shortly before the start of the hearing before me that, contrary to everyone's understanding of the position, the interest of the Trust in Crown of Life House, being the relevant dwelling, was not in fee simple at all but was leasehold.  Mr Dumont discovered this when investigating the office copy entries relating to the title of the dwelling.  The result of this discovery, it is common ground between Mr Dumont and Mr Partridge, is that the claimants cannot, on any view, be described as the owners as, of course, they are not entitled to dispose of the fee simple in the dwelling, whether one construes the meaning of "owner" widely as Mr Partridge does or narrowly as Mr Dumont does.  In these circumstances the appropriate course is for the applicants to apply to the Housing Department of Sheffield City Council under regulation 79(1)(b) for a review of its decision.  That regulation provides, so far as material, that "any determination or decision of a Review Board may be reviewed at any time by the appropriate authority if ... (b) it is satisfied and, in the case of a decision, satisfied by fresh evidence, that the determination or decision was made in ignorance of, or was based on a mistake as to, some material fact ..."
Save in the most exceptional circumstances, and this case does not in my view fall within that category, judicial review will not be granted where there is another avenue of appeal open to the applicant.  See Note 53/1 14/13 to Order 53 on page 859 of the current edition of the White Book. Regulation 79(1)(b) provides just such an alternative avenue in this case.  Ascertaining the Trust's interest in Crown of Life House was something which could and should have been ascertained by the claimants when the point first arose, that is, at the latest, on receipt of the review board's initial decision.  I say that because it is not in doubt that in pursuing their claim for housing benefit and in making this application for judicial review, the claimants have had the support and assistance of their church including at least one of the trustees.
Having said that it might be of some interest if I express a view on the point in issue although, in the circumstances, my view will necessarily be obiter.  In my judgment the meaning of the expression "owner" as appearing in regulation 2(1) is much more closely confined than the meaning for which Mr Partridge contends.  Whilst I do not consider that that expression is confined to a person in whom, whether alone or with others, the legal estate to the freehold dwelling is presently vested, I do not consider that the expression extends to a person whose only interest in the dwelling is as a beneficiary entitled, if and when the trusts affecting it should be fully executed, to share in the ultimate net proceeds of sale (assuming there are any).  In particular, I do not consider that the rule in Saunders v Vautier, upon which the review board relied, is of any relevance.  The fact that a person, whose only interest in the dwelling is as just described, can, provided he and all the other beneficiaries (all of them being sui juris) agree, put an end to the trusts affecting the dwelling and compel those in whom the freehold interest is vested to dispose of it, does not justify describing that person as someone who "is, for the time being, entitled to dispose of the fee simple...".  The review board's approach was to equate "owner" with anyone possessing a beneficial interest in the dwelling.  If that had been the intention, the regulation could easily have so provided It does not.
The Rugby and Daventry decisions
I come now to the Rugby and Daventry decisions.  I can take them together because they proceed along similar lines and raise the same issues. Each of the boards in those cases concluded that the claimants before it were liable to make payments in respect of a dwelling which they occupied as their home within the meaning of section 130(1)(a) of the Social Security Contributions And Benefits Act 1992.  Each also concluded that the claimants' liability was to the elders of the community house in which they lived.  Because each of the claimants with whom I am concerned (in each of the decisions there was one claimant who was an elder of the house in question whose claim to housing benefit succeeded and with whom, therefore, I am not concerned) resided with the elders to whom he or she was liable to make payments in respect of the dwelling that he or she occupied, there fell to be considered whether regulation 7(1)(a)(ii) applied.  As to that, each board concluded that the tenancy or other agreement between the claimants and the elders, to be found in the conditions of residence, was "other than on a commercial basis" so that regulation 7(1)(a)(ii) required the claimants to be treated as if they were not liable to make payments in respect of a dwelling. In the result, and for that reason alone, the claimants were not entitled to housing benefit.
In considering whether the two review boards misdirected themselves in law or arrive at perverse decisions in coming to their respective conclusions the following issues arose:
1 The meaning of "liable" in the expression "liable to make payments" in section 130 (1)(a) of the 1992 Act;
2 Whether, in relation to the conditions of residence which each claimant signed, there existed any intention to create a legally enforceable contract;
3 Whether, if there did exist such an intention, the member was liable to make payments in respect of a dwelling;
4 Whether, if the conditions of residence did give rise to a legally enforceable obligation to make payments in respect of a dwelling, the tenancy or other agreement giving rise to that liability was "other than on a commercial basis".
I can dispose of the first of those issues fairly shortly.  Mr Howell QC for the Secretary of State, who was before me as a person directly affected by the boards' decisions, submitted that "liable" in section 130(1)(a) means "legally liable" ie subject to an enforceable obligation to pay, as distinct from a moral commitment or something falling short of an enforceable obligation. Mr Newman QC, for the Rugby and Daventry claimants, submitted, correctly in my view, that both boards proceeded on the basis that "liable" in this section did indeed mean an enforceable obligation to pay, so that this point simply did not arise, but went on to submit that, if it was necessary to decide the point, "liable" has a rather wider meaning and means a commitment, not necessarily legally enforceable, arising pursuant to a genuine arrangement.  I do not think that that wider meaning of "liable" is correct. I say that for three reasons. Firstly, the meaning for which Mr Howell contends is, in my view, the prima facie meaning of the word.  Secondly, Parliament has been careful to provide for the case where a person is to be treated as "liable to make payments in respect of a dwelling" notwithstanding that the person is not otherwise so liable.  Section 137(2)(j) of the Social Security Contributions And Benefits Act 1992 provides for regulations to be made, inter alia, "for treating any person who is not liable to make payments in respect of a dwelling as if he were so liable." Regulation 6(1) is the regulation which, in implementation of section 137(2)(j), sets out the circumstances in which a person is to be treated as liable to make payments in respect of a dwelling. There would arguably be no point in such a provision if, in any event, the expression "liable" as used in section 130(1)(a) extends to a wide range of commitments falling short of a legal liability unless its object is to extend an already wide and imprecise concept to embrace even wider categories of persons.  Thirdly, if the expression has the wide meaning for which Mr Newman contends, it might be exceedingly difficult to determine, in any case, just what kind of a commitment or arrangement needed to be shown, in order to bring the claimant within the purview of the statutory entitlement. I cannot think that, where matters of entitlement to a state funded benefit are involved, Parliament would have left the matter on so vague a basis. I should also add that regulation 10(1), from which Mr Newman sought to draw comfort, in that the periodical payments listed there do not necessarily involve a legal liability, does no more than set out what periodical payments rank as payments capable of qualifying for housing benefit.  The regulation is irrelevant to the question whether, to qualify for housing benefit, the periodical payment in question must be legally enforceable.
I come to the second issue which is whether, in relation to the conditions of residence which each claimant signed, there was any intention to create a legally enforceable contract.  Mr Newman submitted that this was a question of fact, that the review boards had impliedly proceeded on the basis that there was, and that there was no basis for disturbing that implicit assumption in their decision processes. Mr Howell submitted that the answer to this turned on the true construction of the conditions of residence, that that is a question of law, and that, properly understood particularly when set against the background of the church's constitutional arrangements to which I have referred, those conditions, being spiritual and domestic in nature and couched in imprecise terms, were not intended on the part of the parties to them to give rise to a legally enforceable contract. He submitted that in proceeding on the basis that the parties did intend to create a legally enforceable contract the review boards misdirected themselves in law.  In support of his submissions he referred me to the section of the conditions headed "general", to clauses 2, 5 and 6 of the section headed "specific requirements", and to the section headed "termination" which empowers the elders to terminate the licence if the licensee is unable or unwilling to continue to fulfil the conditions (including, therefore, those which are spiritual or domestic in nature) "or if for any other reason it is apparent that you are no longer a suitable resident."
He also referred me to three decisions in support of the proposition that an agreement governing a relationship of a spiritual character does not confer rights and obligations capable of enforcement in a court of law.  In each of them, however, the question was whether a contract of service existed which is not a question which arises here.
The first was Rogers v Booth [1937] 2 All ER 751. In that case the plaintiff, who was an officer in the Salvation Army, was concerned to establish that she was a "workman" within the meaning of the Workmen's Compensation Act 1925. To do so she had to establish that she was under a contract of service with the General of the Salvation Army.  She sought to do so by reference to the orders and regulations for officers of the Salvation Army.  The Court of Appeal after reviewing the regulations, concluded that the relationship of those who became its officers, such as the plaintiff, to the Salvation Army and the General of the Salvation Army, was pre eminently spiritual in character and that the necessary contractual element required before a contract of service could be found was absent.  The question whether, apart from any contract of service, any contractual relationship existed, for example regarding the payment to the plaintiff of an allowance, was conclusively determined against the plaintiff by virtue of the fact that, when becoming an officer, she had signed a form disclaiming any contractual entitlement.  This emerges from pages 754D to 755G in the judgment of Sir Wilfred Greene MR
In President of the Methodist Conference v Parfitt [1984] 1 QB 368, [1983] 3 All ER 747 a Methodist minister who had been relieved of his clerical duties sought to establish, with a view to claiming compensation for unfair dismissal, that there had existed a contract of employment between himself and the Methodist Church.  He had succeeded before an industrial tribunal and, on appeal, before the Employment Appeal Tribunal (in each case by a majority decision).  The Court of Appeal, allowing an appeal from the Employment Appeal Tribunal's decision and regarding the issue as one of law turning on the interpretation of various documents referred to as "the Constitutional Practice and Discipline of the Methodist Church", held that, on a correct appreciation of those documents, the spiritual nature of the relationship between a minister and the Methodist Church showed that the arrangements between them were non contractual.  In the course of his judgment, however, Lord Justice Dillon made the following observation (at page 377A of the former report):
"I do not doubt that there probably are binding contracts between the Methodist Church and its ministers in relation to some ancillary matters, such as the compulsory superannuation scheme and the obligation, of which Mr Parffit told us, on trainees to repay a proportion of the expense of their training if they do not remain in the ministry for at least 10 years. These however are no part of the contract of service, either on reception into full connection or on appointment to a circuit, which Mr Parfitt seeks to set up."
To similar effect, although in different circumstances, is the decision of the House of Lords in Davies v Presbyterian Church of Wales [1986] 1 All ER 705, [1986] 1 WLR 323.  There the question was whether a minister of the defendant church, who had been inducted into a full time pastorate, was employed by the church under a contract of service so as to ground a claim for unfair dismissal upon being dismissed from his pastorate.  Stating that the question was one of law to be determined on the true construction of the church's book of rules, Lord Templeman with whom the other members of the House agreed, concluded that the duties owed by the pastor to the church, and by the church to the pastor, were not contractual and that the pastor's duties were defined and his activities were dictated not by contract but by conscience.  However, as is clear from Lord Templeman's speech, the fact there was no contract of service between the pastor and the church did not mean that the pastor had no enforceable rights at all.  At page 329G of the later report, the following appears:
"Until the applicant was deprived of his pastorate in accordance with the procedures laid down in the book of rules, he was entitled to be paid his stipend out of the income of the sustentation fund and to occupy his manse."
In my judgment these cases clearly envisage the existence of contractual rights co existing with a relationship which, because of its spiritual nature, does not give rise to a contract of service.  Here, the question is not whether a contract of service existed but whether the conditions of residence gave rise to any legally enforceable rights against the persons who signed them and occupied a community house as their home under the terms of them.
In my judgment this is a question of law, the answer to which is that they do and that the review boards were correct in law so to find.  Each of the claimants was required to sign the conditions of residence.  The conditions state that the occupant's "legal position is that of a licensee of the Elders ...", and that the licence may be terminated by the elders upon reasonable notice.  They provide that the statement (ie the document which occupants are asked to sign) "for legal reasons needs to set out clearly the conditions of residence" and that, on signing the form, the member acknowledges that he has "read and understood the above Statement and fully accepts[s] The terms and conditions contained in it". All of these factors point, in my view, to a clear intention to create enforceable obligations.  The fact that the conditions of residence include terms requiring the person signing it to undertake matters of a spiritual and domestic nature which could not be enforced in a court of law does not seem to me to detract from the conclusion that, as regards matters which are capable of legal enforcement, the parties intended to create a legally enforceable contract.
I come then to the third issue which is whether, if there was an intention to create a legally enforceable contract when a member and the elders signed the conditions of residence, the contract imposed on the member a liability to make payments in respect of a dwelling.  This too is a short question of construction.  On its face clause 3 of the conditions of residence requires the member to make a weekly payment which is expressed to cover his board and lodging costs as part of a contribution to the house in which he lives.  In my view that provision gives rise to a liability on the part of the member to make payments in respect of a dwelling which he occupies as his house.  Mr Howell submitted that, since members signing the conditions of residence are obliged, in any event, to pool the whole of their income into the community house's common purse, clause 3 ought not to be understood as imposing a separate obligation to pay but as no more than a condition upon which the member's right to reside in the community house depends.  In other words the non payment of the charges would not expose the member in question to a liability to be sued for them but merely to the termination of his licence to occupy.  I do not agree.  I can well understand that the church might be most reluctant to institute proceedings to recover unpaid charges from a member occupying a community house who had not paid his income into the community purse and I can well understand that the church might think it pointless to sue to recover any shortfall from a member who had paid the whole of his income into the community purse but whose income was less than #55 per week but I do not consider that this is justification for construing what I take to be clear words of obligation in clause 3 as something other than an obligation to pay.  The obligations on style 3 members occupying a community house to pay the whole of their income into the common purse and to pay to the Trust the whole of their capital resources are probably unenforceable in law. But that, to my mind, makes it all the more likely that the member occupying a community house would undertake a liability to pay for his board and lodging.  In my view the conclusion of the Rugby and Daventry review boards that each claimant was obliged to pay his board and lodging costs was correct in law.
That leaves only the question whether the tenancy or other agreement between the claimants and the elders with whom the claimants resided and to whom they were liable to make payments in respect of a dwelling were "other than on a commercial basis" so as to deprive them of a right to housing benefit under regulation (7)(1)(a)(ii).  The two review boards concluded that they were.
The reasons for the Rugby review board's decision on this issue are to be found in the following extracts from its reasons:
"2 (iv) So far as the meaning of the word "commercial" is concerned the Review Board accepts the Borough Treasurer's argument that for an agreement to be commercial there must be some form of trading arrangement.  It does not accept the claimant's submission that "commercial" simply means payment for accommodation.  Regulation 7(1)(a)(ii) invisages that there may be situations where a claimant is obliged to make payment for accommodation but that the agreement is not on a commercial basis.  "Commercial", the context of reg 7(a)(ii) clearly means something more than just payment for accommodation otherwise reg 7(a)(ii) would be redundant.
(v) The Review Board considers that, in deciding whether the agreement is commercial or not, it must look at the arrangements pertaining at Plough Hall Farm as a whole.  The Review Board is of the view that the conditions of residence for Style 3 members go far beyond those terms which one would expect to find in a commercial letting agreement to the extent that they control the lifestyle of residents.  In particular, the Review Board considered that the following conditions of residence indicate the non commercial nature of the agreement..."
The board then referred to certain features of the conditions of residence.  I should add that the reference to Plough Hall Farm is to the community house occupied by the claimants in that case.
"(vi) The Review Board also considered that there were other features of the arrangement at Plough Hall Farm which indicate the non commercial basis of the aggreement.  The Review Board had particular regard to the following matters..."
There are then references to a term of the Trust, to the provisions governing the common purse and to certain other matters.
"...(viii) The Review Board has therefore concluded that, when looked at as a whole, the agreement between the claimaints and the Elders is other than on a commercial basis.  The evidence listed above seems to the Board to indicate that the whole basis of the agreement is a common desire on the part of residents and Elders to pursue their faith in the context of a Christian community.  The conditions upon which residents are permitted to stay at the property go far beyond those provisions which one would normally expect to see in a commercial agreement."
The reasons for the Daventry review board decision appear from the following paragraph of its reasoning:
"It then fell to the Board to consider whether or not the tenancy or other agreement between the claimaints and the Elders was other than on a commercial basis.  The Board considered the definition of "commercial" in the extract of the Oxford English Dictionary and their view was that "commerce" should mean "cash being exchanged for accommodation." The claimaints, all Style 3 members, are regulated by the Conditions of Residence, it is not purely an exchange of money for accommodation and the residents are required to take part in all aspects of the Church life.  The Board considered that the condition relating to children being brought up in accordance with the teachings of the Bible and the practice of the Church community and the expectation for each member to participate wholeheartedly in the life of the Church community, to attend its various meetings and activities and to support its faith and practice in accordance with their covenant pledge, showed quite clearly that the tenancy was not on a commercial basis."
Mr Newman attacked these decisions on essentially three grounds.  The first related to the mischief to which, he submitted, regulations 7(1)(a), (b) and (c) are directed, namely contrived arrangements which are designed to take advantage, or are an abuse, of the housing benefit scheme. He submitted that, since both review boards concluded that the arrangements between the elders and the residents were not contrived and had not been created to take advantage of the housing benefit scheme, they should have concluded that the refusal of housing benefit under reg 7(1)(a)(ii) could not be upheld and in failing so to conclude, they misconstrued and/or misapplied the regulation.  Secondly, he submitted, reg 7(1)(a)(ii), on its true construction, is concerned only with whether the payment under the tenancy or other agreement in question is other than on a commercial basis.  He submitted that, if the payment is on a commercial basis (ie. Commercial in amount), it matters not whether there are other terms which may not be regarded as commercial.  He submitted that the two review boards misdirected themselves in law, alternatively came to perverse decisions, in that (1) in considering whether the tenancy or other agreement was "other than on a commercial basis" they had regard to terms of those arrangements other than those relating simply to the payment for the dwelling and (2) as there was nothing to indicate that the review boards did not regard the charges for board and lodging as other than commercial, the boards could not properly have concluded that the tenancy or other agreement was "other than on a commercial basis".  Thirdly, he submitted that, in so far as the requirement of commerciality in reg 7(1)(a)(ii) is ambigious or unclear in its content, the two review boards erred in construing it in a manner inconsistent, rather than in accordance, with art 9 of the European Convention Protection of Human Rights Fundamental Freedoms, concerned with freedom of religion.
At the heart of this issue lies the purpose of reg 7(1)(a).  In R v Manchester City Council ex parte Baragrove Properties Limited (1991) 23 HLR 337, 89 LGR 953, a decision concerned with reg 7(1)(b) of the 1987 Regulations, Lord Justice Stuart Smith, made the following observation (at page 960 of the later report):
"Apart from (d), which is a wholly separate case, it is apparent that sub paragraphs (a), (b) and (c) [of regulation 7(1)] Are concerned with what broadly may be described as contrived situations to take advantage of the housing benefits scheme".
In the later case of R v Solihull Metropolitan Borough Council HBRB ex parte Simpson (1994) 26 HLR 370, a case also concerned with reg 7(1)(b), Sedley J said this at page 378:
"It is evident from the totality of provision made by regulation (7)(a), (b) and (c) that the framer of the Regulations is seeking to shut out certain arrangements which, in the Secretary of State's view, would amount to an abuse of the system."
His decision was taken to appeal.  In the Court of Appeal, Lord Justice Kennedy, after referring to that passage, said this (at Court of Appeal Transcript, 5 May 1994 page 14):
"I believe that to be a correct approach, provided that abuse is not equated with bad faith on the part of the applicant."
Although neither of those cases was concerned with reg 7(1)(a) the above passages provide a valuable pointer to an understanding of reg 7(1) (a) provided one bears in mind that, as Lord Justice Kennedy points out, bad faith is not a necessary ingredient.  Regulations 7(1)(b) and (c) are in terms concerned with arrangements created to take advantage of the housing benefit scheme. They deal with arrangements which are in fact (in the view of the framers of the regulation) an abuse of the benefit scheme.  In reg 7(1)(a) the concern, as it seems to me, is to exclude from benefit certain other arrangements which may not in fact be an abuse of the benefit scheme but which, by their very nature, are capable of being an abuse of the scheme. Rather than enquire whether in fact there is an abuse, those who framed the regulations have simply excluded them from benefit.  The exclusion is narrowly confined in that reg 7(1) (a) is only concerned with the situation where the claimant is residing with the person to whom he is liable to make the payments in respect of which he seeks housing benefit.  "Resides with", which is the expression used, is carefully defined.  See reg 3(4) which, though not happily worded, confines the meaning to sharing arrangements where the persons in question share living accommodation.  Regulation 7(1)(a)(i) excludes from benefit a person who resides, in that narrow sense, with the person to whom he is liable to make payment if the latter (the payee) is a close relative of the former (the payer) or the payer's partner.  The expressions "close relative" and "partner" are carefully (and narrowly) defined in reg 2(1).  It is wholly irrelevant to the payer's exclusion from benefit that the terms on which he resides, whether as to rent or otherwise, are no different from what they would have been if payer and payee had not resided with each other, there had been no family relationship between them, and the terms had been reached at arms length. Presumably the view was taken that, when close relatives reside with each other, it is impossible or undesirable, or both, to enquire what the true basis is of the sharing arrangement to see whether it accords with what are said to be its terms.  Where payer and payee reside with each other but the payee is not a close relative of the payer or the payer's partner a qualified exclusion operates, as defined by reg 7(1)(a)(ii).  Here the test is whether the tenancy or other agreement, ie the arrangement under which the payer claiming benefit resides with the payee, is "on a commercial basis". I can see no reason why, in considering whether that test is satisfied, it is proper only to consider the amount payable for the accommodation and why the other terms of the tenancy or other agreement must be ignored.  The exercise, as it seems to me, is, as Mr Howell and Mr Straker submitted, to look at the arrangement as a whole and ask whether it is on a commercial basis and not simply, as Mr Newman invited me to do, to consider whether the rent or other sum payable is on a commercial basis. Mr Howell and Mr Straker went on to submit that that was the question which each review board correctly asked itself. They also submitted that the fact that the expression "commercial" (which is an ordinary English word) is not defined (unlike so many other expressions in the regulations) is precisely because the framers of the regulations have left it to those who have to apply the regulation to determine whether, in any particular case, the test of commerciality is satisfied and that it is only when the court is driven to conclude that the review board, properly directing itself on the law, could not reasonably have reached the conclusion it did that the court should interfere with the decision reached.
I agree with those submissions.  In my view the review boards asked themselves the right question, and, in coming to the views they did, I do not consider that they came to conclusions which no review board, properly directing itself, could have reached.  In short I see no basis for upsetting the decisions at which they arrived.
It follows from what I have said that I do not consider that, to bring a case within reg 7(1)(a), it is necessary for there to be a finding that the tenancy or other agreement was a contrivance or was created to take advantage of the scheme.  Were that necessary reg 7(1)(a) would be devoid of purpose: Regulation (7)(1)(b) would suffice.  Nor do I consider that the absence of a finding that the charges for board and lodgings were other than on a commercial basis compels a conclusion that reg 7(1)(a)(ii) does not apply.
Finally I should add that I do not consider that the provisions of art 9 have any relevance to the matters which I have to decide.
In the circumstances, and for the reasons set out in this judgment, I propose to dismiss each of the three applications.
MR STRAKER: My Lord, on behalf of the Review Boards for Rugby and Daventry, I formally ask that the applications against those Review Boards be dismissed together with appropriate order for costs in favour of the Review Boards against the individual applicants as named on the forms 86A, and against the Trustees of the Jesus Fellowship Community Trust. In connection with that last matter I ought to explain this: Your Lordship will appreciate that there is jurisdiction...
MR NEWMAN: There is no issue on it.  There will be an issue of quantum of costs, but if Your Lordship order costs there is no issue that the Trustees will be added a part of the costs order.
MR STRAKER: I am obliged to my friend.  The matter was canvassed in correspondence and it was dealt with and it was indicated that they had been looking after the litigation, if I may put it in those terms.  So I ask for those orders on behalf of the Rugby and Daventry Review Boards.
MR BLACKBURNE J: Why should I order costs against the Trustees?
MR STRAKER My Lord the reason Your Lordship should order costs against the Trustees is because the Trustees have been funding the litigation and agreed to indemnify the individual applicants.  The individual applicants, having pursued the litigation in that way and being, if I can put it in this way loosely but nonetheless I feel accurately, persons against whom it may be more difficult to enforce an order for costs, it is appropriate in my respectful submission and as Your Lordship has heard no issue about it, for the order to be made and expressly made against the Trustees as well as against the individuals.
MR BLACKBURNE J: There was some issue about jurisdiction but I don't know if that is being opposed.
MR NEWMAN: What is being opposed is what precise order relates to portion of costs or how many orders for costs Your Lordship should make.  But in so far as Your Lordship makes any costs order, it is not proposed that the Trustees should be added as a party.
MR BLACKBURNE J: It occurred to me if the applicants have got indemnities in any event, is there point in ordering costs against the Trustees...
MR STRAKER: My Lord, as a matter of caution I would respectfully suggest that it is sensible to make the order that is prayed for, and as my friend says there is no issue that arises in connection with it, though an issue arises as to whether Your Lordship makes an order at all for costs or two orders for costs, whatever.
MR BLACKBURNE J: So you ask for the costs to be against the applicants and the Trustees?
MR STRAKER: Yes My Lord.
MR BLACKBURNE J: On behalf of the Rugby and Daventry?
MR PARTRIDGE: Can I say there is an application on identical terms on behalf of the Sheffield Board.
MR BLACKBURNE J: Yes.
MISS LIEVEN: I apply for costs on behalf of the Secretary of State.  It was common ground throughout the hearing that the Secretary of State was a person affected by these proceedings and he had a right to be heard, and Mr Newman expressly accepted from day one of the hearing that the Secretary of State was correctly served.  That being the case, in my submission the Secretary of State is as much a party to these proceedings as anyone else. Very briefly, Your Lordship will remember that it the Secretary of State who pays 95 % of all housing benefit ultimately through subsidy, and that he has a separate interest from the Review Boards, because he has an interest in how the scheme is operated across the country and the correct interpretation of the regulation as it affects the claimants.  That being the case, I would simply say that it was the Secretary of State through Mr Howell who lead the respondents' cases in this matter.  You may remember in effect that as far as the Rugby and Daventry cases were concerned, the Secretary of State's submissions were adopted by the Housing Benefit Review Boards.  My Lord, I do not seek to persuade Your Lordship whether you should make one order for costs on the Rugby and Daventry solely in favour of the Secretary of State or whether you should make two orders, one the favour of the Review Boards and one in favour of the Secretary of State. But it is perhaps appropriate to say that if Your Lordship is minded to feel that that this is a case for two orders of costs, I should refer Your Lordship to the relevant notes in if White Book on costs in Judicial Review where there are two applications. I don't know whether Your Lordship is familiar with the principle.
MR BLACKBURNE J: No. One other thing in my mind at the moment is that I am inclined to order one set of costs due to it being a bit tough on the applicants that they should have to meet one set of costs for the Review board and another set of costs for the Secretary of State.  That is my present view. Now do you want to take me to the passages that you referred to?
MISS LIEVEN: I understand Your Lordship's view and I don't wish to push the point too far, but I think it would be appropriate that Your Lordship sees the passage simply so that you have some knowledge of how the matter was decided in the past. Page 873 of Volume 1, and it's the notes to Ord 53 and it's 1/14/50.  Some five lines down it reads:
My Lord, I do not make too much of this, but I felt Your Lordship should know how it was considered in the past.
MR BLACKBURNE J: There are three separate parties, so far as Mr Newman's clients are concerned, that he is facing -- two Review Boards and the Secretary of State -- and indeed I notice two separate Borough Councils.
MISS LIEVEN: Indeed My Lord. Perhaps I can say so far as the Borough Councils are concerned they are not applying for their costs.  They accept that between Mr Straker and the Secretary of State, their position was covered was covered. But as far as the Secretary of State is concerned, I simply say that this was a matter which raised issues not merely of complexity but also of very great importance to the operation of the benefit system and within those matters issues of legal complexity, and also that the interests the Secretary of State were clearly divergent from those of the Review Board, both in law and practice and as such it is in my submission correct to say that the rules for two sets -- the guidance for two sets of costs -- do apply. I don't wish to push it too far.
MR NEWMAN: My Lord, may I begin by saying that I and, for quite separate reasons, Mr Dumont, are in another court elsewhere at 10.15, I personally, and if the whole matter has not been concluded by then would Your Lordship think it -- Mr White will continue.
MR BLACKBURNE J: That would be all right.
MR NEWMAN: So far as costs are concerned, I respectfully submit that the appropriate order for Your Lordship to make in this case is that the applicants do pay 50 % of the Secretary of State's costs and I make good my submission in this way.  So far as whether there should be one set of costs or multiplicity in terms of sets of costs, Your Lordship has already been taken to a passage in the White Book.  Your Lordship will see on the fifth line of that passage that there is reference to a case R v Industrial Tribunal Ex p American Express.  It is a one paragraph judgment and there is a copy available for Your Lordship and in my respectful submission it is somewhat stronger than perhaps the way in which the that language in the commentary in the in White Book would indicate. It's a Practice Note issued by Lord Chief Justice Goddard.  I will read the one paragraph:
"Both parties might have their costs, and continued: The court does not like having to give two sets of costs in these cases.  It seems to me that if the minister is satisfied that the trade union is going to be represented and argue the case, then the minister ought not to be represented, or if the trade union is satisfied that the Minister is going to argue the case, as he generally has done, then the trade union need not be represented. The opinion of the court is that, in future, in matters of this sort, we shall not grant more than one set of costs.....I have no doubt that the Minister and the union ought to be served, but as a general rule they might be able to settle who is going to argue the matter, and if the union are going to have the assistance of counsel, and the Minister is content to rely on counsel for the union, then no doubt the matter will be perfectly properly put before the court.  It is very seldom that we have found it necessary to have both counsel for the Minister and the union.  I want it noted that in the future the court will consider very carefully whether or not they will give two sets of costs."
In this case and I do not in the least bit wish to downgrade in any shape or form the significance of the submissions put forward by Mr Straker.  None of those -- they could all have been put forward by the Secretary of State.  They have chosen the luxury of separate representation and in those circumstances I would submit that there is no reason to depart from what is in effect now the general rule -- although Your Lordship has a discretion to depart from it -- there is no reason to depart from it.
BLACKBURNE J: Why are you only offering 50 % for the Secretary of State?
MR NEWMAN: I will first deal with the principle of one set of costs.  As to why 50 %, may I invite Your Lordship's attention to page 21 of your judgment.  Your Lordship has very helpfully set out what were four issues that arose in the course of argument.  On page 21 Your Lordship very helpfully sets out four issues which arose for consideration.  In effect the applicants lost on issue number 1, the wider meaning of 'liability', and the applicants also lost on issue number 4.  They won on issues 2 and 3.  And these were substantial issues, just as substantial as issues 1 and 4.  If one considers the time and research and everything else necessary in terms of arguments, it would be in my submission submit -- costs are always a slightly rough and ready matter -- it would be appropriate to say that each of these issues, issues 1 and 4 occupy 50 % of the time, and issues 2 and 3 occupy the other 50 % of the time.  The Secretary of State sought to reopen matters which had been decided in favour of the applicants in the court below, before the Review Board, and he lost on those two issues -- 2 and 3.  In those circumstances in my respectful submission it is appropriate to reflect that in the order for cost. They are entitled to the costs because obviously the applicants lost, but not to 100 % of the costs where there are these separate issues.  May I very briefly, on the question of costs, take Your Lordship to one or two observations. I don't say that they take the matter considerably much further but I seek to draw Your Lordship's attention to certain observations in the Law Commission Report on 'Administrative Law: Judicial Review and Statutory Appeals'.  I have two photocopies available. One is a photocopy of the consultation case. Your Lordship sees page 67 with the heading 'COSTS', and para 11.7 deals with the question of two sets of costs and I have already dealt with that and it does not add anything to what I have drawn Your Lordship's attention to. Can I take Your Lordship to 11.9.
"11.9 The principle of awarding costs to the successful party.  Reference has been made above to the general rule that costs follow the event.  The counter argument to awards of costs, particularly liability to pay the other side's costs, in proceedings brought in the public interest has been put to us.  It is suggested that where an application brought in good faith in the public interest is unsuccessful, the applicant should not be obliged to pay the other side's costs (though they might be left to pay their own costs).
11.10 furthermore, it could be said that the usual principle of costs being awarded to the successful party is really designed for civil litigation concerning the vindication of private rights, not Crown side proceedings for public law supervision or even for criminal law proceedings.  The applicant, by initiating the issue of Crown side proceedings is enabling the court to exercise its supervisory jurisdiction at the behest of the Crown.  It is the Crown that has a major interest in the courts exercising proper supervisory control of decision-making bodies and this might properly be reflected in special rules as to costs.
11.14 where leave has been granted on the footing that the application discloses arguable grounds that the court ought to exercise its prerogative jurisdiction, we consider that it may be appropriate to disapply the usual costs rules, on the footing that they are inappropriate to the nature of the jurisdiction. How this should be formulated and whether there should be conditions are matters on which we invite comments."
They invited comments and the final report was issued. If I can take Your Lordship to the final report; it's really para 10.4.  I am accepting straightaway -- Your Lordship will appreciate the observation I made at the beginning -- I am not saying Your Lordship shouldn't make an order a to costs notwithstanding the provisional view expressed in the consultation paper, but what it does do is it gives a flavour whereby in my submission Your Lordship should be that much more readily disposed to make an order which is perhaps not the totally usual order in cases of this sort.  Paragraph 10.4, page 86:
" It was also provisionally proposed in the consultation paper that, where leave had been granted to allow a challenge to the act or omission of a central of local government body, the usual costs rules should be disapplied because of the Crown's interest in the courts exercising proper supervisor control of decision-making bodies."
And then they go through a number of comments, some of which were antic -- if I can put it that way -- all disposed in favour.  And they come to a conclusion, at the bottom in italics, at 10.5, a recommendation that in the appropriate case there should be a provision for allowing costs out of central funds at the judge's discretion.  That hasn't been implemented as far as I am aware. But I only draw this to Your Lordship's attention simply to indicate that Your Lordship has perhaps much more flexible discretion in this jurisdiction than perhaps Your Lordship might mould the exercise in your usual jurisdiction. By even without that degree of flexibility, I submit when one looks at the issues and the arguments and who succeeded and who failed, it is appropriate in this case to make an order for 50 % of one successful party's cost, and the Secretary of State having, I concede, taken the lion's share of argument, it would be appropriate to make it 50 % in the Secretary of State's case.
MR STRAKER: My Lord, may I reply on behalf of the two Review Board.  In my respectful submission if Your Lordship is to make one order for costs, it would be wholly wrong if it were made other than in favour of those two Review Boards for the following reasons. Firstly, the Review Boards are the parties against whom the proceedings are brought and are expressly so via the relevant form which initiated the proceedings, the 86A Secondly, the Review Boards have, unlike the Secretary of State, been entirely vindicated as far as their respective approaches are concerned and their respective decisions are concerned. Thirdly, given that the Review Boards were the parties and it was their decisions, it would be wholly wrong for them not to have appeared before Your Lordship in order to support the decisions -- their decisions -- which were under attack, and they ought not to be displaced from that obligation merely because the Secretary of State, perceiving a wider interest on his own behalf, chooses to intervene so as to assist the court and pursue the particular line that he sought to pursue.  Next, the Review Boards ought not to be refused their costs merely because the argument proceeded in the way that it did proceed, that is to say Mr Howell going first and I adopting his submissions.  The way in which the argument was organised was a matter which was determined as between counsel and does not in my respectful submission, and ought not in my respectful submission, determine whether or not some order for costs is made in favour of one party or not.
BLACKBURNE J: Just now I can't understand why there had to be two sets of counsel and two sets of solicitors acting for the respondents. Essentially the argument was simply one.  I don't see why the applicant should be penalised because you choose to turn up with your representative.
DEFENDING SOLICITOR: My Lord, the choice of course is a choice on the part of the intervenor, if I may so describe him, the Secretary of State. The compulsion is on the part of the Review Boards.  Now the Review Boards had taken advice in connection with the matter and pursued their particular lines in connection with the matter, and the Secretary of State chose to intervene.  If the position is one whereby there is any expression of prejudice, in the sense of two orders being contemplated, that prejudice ought to be met, if it is ought to be met, by making one order for costs but not prejudicing the party who had in my respectful submission to be here.  It did not work in this way, in the sense that all parties being represented by one set of counsel and one set of solicitors.
BLACKBURNE J: Just now supposing I order one set of costs and 50 % of those costs will go to the Secretary of State and 50 % to the Review Boards?
MR STRAKER: Your Lordship could do that.  But I would respectfully contend that that would not be a correct exercise of discretion for the reasons that I have given. If one order for costs is to be made, it ought to be made in my submission in favour of the named respondent, the Review Board.  The Secretary of State of is there for a particular -- 'particular' is the wrong word -- the more general purpose and to assist the court, and also because of his interest as a whole in the administration of those interests.
BLACKBURNE J: What normally happens where there are two different sets of respondents and the court order is just one lot of costs -- who gets them?
DEFENDING SOLICITOR: Normally what happens -- it happens frequently in the planning sphere -- where the Secretary of State may make a decision on planning the appeal and the local authorities are also involved because the local authorities appeared and having made the initial planning decision, then what happens, as a matter of common practice, is that the Secretary of State may appear to defend his decision and the local authority may also sometimes tend to appear.  One order for costs is made and made in favour of the Secretary of State. If it was simply expressed as one order for costs then I can't provide any immediate assistance as to how the matter is disposed of.  I suspect it's a matter for the two respondents determining a between themselves...
BLACKBURNE J: I was thinking of 50 % for the Review Board and 50 % for the Secretary of State.  It rather sticks in my throat, the suggestion, that these applicants who come in good faith, find themselves facing different sets of respondents and having to pay more than one set of costs.
MR STRAKER: My Lord yes, if one takes it to the beginning and the initiation of the proceedings, the applicants can be attributed with you posing this question: What risk are we in launching these proceedings?  Answer: We are certainly at risk in respect of the decision maker whose decision we challenge.  I would not wish to say anything that the Secretary of State may wish further to say in relation to that.  They may also go on to pose the question: Are we at risk of anybody else? But it would be always, as far as the matter is concerned, anybody in addition to the Review Board rather than instead of the Review board.  And so I would respectfully say that Your Lordship can perfectly well have a sense of concern, why two orders for costs, but it ought not to be a sense of concern which tends to prejudice the Review Board, which will only operate to the prejudice of that Review Board and to the prejudice to the people of Rugby and Daventry.
BLACKBURNE J: I do not at the moment see why, before this case came for hearing before me, why couldn't you have said who is going to argue what, 'Why can't you argue all my points for me' and save a set of costs?
DEFENDING SOLICITOR: The problem with that matter is that the Secretary of State takes -- and properly takes -- the wider view in connection with the regulations and has the more general overview which is not necessarily going to ally in all circumstances with the approach of a decision maker who may be simply saying "I want to defend, for some narrow reason, the decision which is before the court and I can defeat the application in that way." In other words the Secretary of State's involvement is likely to, and in fact is in this case, broaden the matter whereas the decision maker can simply focus upon the decision which has been made and seek to defend that. For the that reason it would not in my respectful submission be easy for the parties to ally themselves in the way indicated and it may in fact not be proper for the parties to ally themselves in that way, because there is likely to be a possibility of being a divergence of approach. For those reasons I must respectfully say that the order for costs ought to be in favour of the Review Boards.
MISS LIEVEN: My Lord, I think I should add that I am instructed that the Secretary of State would be content with 50 % of the costs if it were that the Review Boards received 50 % of that. Perhaps I should say in fairness to the Review Board that the Secretary of State is generally not willing to be in a position of upholding individual decisions, particularly where there may be a question mark over the mechanics of that decision and whether proper matters where taken into account.  It happens in this case that by the time we got to Your Lordship's court in fact the question purely turned on construction, but I think it would be wrong for Your Lordship to have in your mind that it would be easy for the Secretary of State to represent other parties as well. I think I must in fairness have to say that.
BLACKBURNE J: What I propose to do in the unusual circumstances of this case is to direct that the applicants in the Daventry and Rugby cases to pay one set of costs, such costs to be divided 50 % to the two Review Boards and 50 % to the Secretary of State, and I would dismiss both of those applications.  I think that disposes with you Mr Newman.
MR NEWMAN: My Lord I think there is one other matter which is not contested.  May I seek Your Lordship's leave to appeal.
BLACKBURNE J: Anyone opposing that? You may appeal.
MR PARTRIDGE: The cost in the Sheffield case have been sought against the applicants and against the Trustees by the Sheffield Review Board not by the Secretary of State -- there is only one set of costs in issue.  In my submission the appropriate order would be no order as to costs in relation to this application.  While accepting of course that responsibility for bringing the application for judicial review was the applicants and, on the facts as they emerged shortly before the hearing, the application was to that extent misconceived in your decision, nevertheless the agree of responsibility lies with the Sheffield Review Board for first taking a bad legal point and then insisting on upholding it on application for judicial review.  So to that extent they must also bear some responsibility for the matter having got as far as it did. They took a short point, in your Lordships view a wrong point, and that is something that we shall not have to pay for their decision to try and uphold what was a bad point.  Can I say one short additional factor for Your Lordship to bear in mind.  The matter was, as Your Lordship may know, it was our application that a Chancery Division judge should be transferred to the Queen's Bench Division to hear this application.  The Secretary of State then made an application that the Chancery Division judge then hears all three applications and that was granted by the Crown Office Master (Master Mackenzie) against our submissions at the time, and we therefore spent longer no here than we would have had to had that application to the Secretary of State not been granted.  And although is not the Review Board's fault either, that shows there are extra costs which have been created which are not our responsibility either, which otherwise might have taken half a day. So for that additional reason the appropriate order in this case is no order for costs on my application.
MR DUMONT: On behalf of the Sheffield Board, in my submission in the circumstances of this case, the facts upon which my learned friend relies is not sufficient to justify departure from the normal rule that costs follow the event, noting Your Lordship's view on the reasoning of the Sheffield report and accepting that is a relevant matter to be taken into account in the question of costs.  The fact is that there was an alternative remedy available to the applicants and the Trustees, and it is one they should have pursued, and had they taken proper care in considering the matter at the outset, none of the costs in relation to this application for judicial review would have been incurred.  And had proper inquiries been made at the outset and that fact disclosed on the application for leave to obtain judicial review, leave would never have been granted. All the costs have been incurred in this application because the applicants and the Trust who supported them financially in the proceedings failed to take the reasonable step of investigating their title and producing relevant evidence, and the cost of proceedings have therefore been incurred in consequence of that failure. In my submission the normal rule of costs following the event should apply.  And likewise against the Trustees in addition to.
MR PARTRIDGE: One thing I should have said earlier.  In our favour it might be said that the reason we don't have freehold title is because we have good leasehold title; good leasehold because the freeholders' title has never been established. It is known we hold a very long lease, it started early last century.  We don't pay rent to anybody, that is why it is a good lease, so it's the sort of title which one does not immediately...
BLACKBURNE J: How is the Review board to know about that?
MR PARTRIDGE: I entirely accept that.  It's just that you are paying rent -- you appreciate that obviously; not saying it's their fault.  That is why it didn't spring to mind.
MR BLACKBURNE J: What I propose to do is order the applicants in the Sheffield case to pay the Review Boards costs, and in all case the order for costs is against not simply the applicants but also the Trustees.  By 'Trustees' I mean Trustees of the Jesus Fellowship Community Trust.

DISPOSITION:
All three applications dismissed. Costs against the applicants and the Trustees of the Jesus Fellowship Community Trust.
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JUDGMENT-1:
BLACKBURNE J: These are applications, pursuant to leave earlier given, for judicial review of three separate decisions of housing benefit review boards. One is the decision of Sheffield Housing Benefit Review Board dated 30 April 1993; another is the decision of Rugby Borough Council Housing Benefit Review Board dated 7 February 1994, and the third is of Daventry District Council Housing Benefit Review Board dated 27 May 1994.
In each case the applicants, of whom there are five in the Sheffield case, five in the Rugby case, and four in the Daventry case, are members of the Jesus Fellowship Community Church. The Jesus Fellowship is an evangelical, charismatic church established twenty or more years ago, practising christianity in the baptist tradition.  A requirement of the church is that those of its members who are described as "style 3 members" should live together in what is described as "a community house" and participate fully in what is called "a common purse".  All of the applicants before me are style 3 members.
Each review board decision is concerned with a different community house.  Each community house is run on the same lines, and each has a single common purse.  Each applicant occupies a community house as his home pursuant to conditions of residence under which the occupant's legal position is described as being that of a "a licensee" and under which he is required to pay board and lodging costs for himself and his family at certain laid down rates and to pay his income into the house's common purse.  The question which arose for decision in each case was whether in these circumstances the applicants became entitled to housing benefit.  Each review board decided that they were not.
The organisation of the church
Membership and the structure and organisation of the church are governed by a written constitution.  It is a lengthy document which it is not necessary for me to consider in any detail.  It is sufficient to say that membership is confined to persons who fulfil various personal and baptismal qualifications and who have entered into what is described in the constitution as "a covenantal relationship with the other members of the Church on the basis of the Covenant, the Statement, and this Constitution." The covenant, which was in evidence before me, comprises a series of vows involving matters of faith and personal discipline.  The statement is a statement of the theological position of the church and of its practices.
There are four so called "styles of membership" of the church.  I am only concerned with style 3 members sometimes referred to as "covenant members style 3".  Style 3 members are members of the church who live together in a community house and who, with other members of the church who are based at that house, are referred to as "a church household".  Style 3 members living at a particular community house are known as "the community house family" for that house and each such family is required to establish for the house a single bank account, namely the common purse, to receive all of the income of the style 3 members at that house, and of their dependants living with them. Out of the common purse is met the reasonable normal living expenses of the residents of the house with any surplus being paid to a trust ("the Trust") to which I will refer later in more detail.
Each church household has, or should normally have, two elders, who are themselves style 3 members, appointed to their eldership by what is described in the constitution as "the covering authority".  The covering authority is the senior leadership of the church and consists of not less than twelve elders.  The elders are responsible, among other matters, for ensuring that the administration of the church household and community house to which they are appointed is conducted in accordance with policies determined by the covering authority, and that the administration of the common purse for the community house is conducted in accordance with what are described in the constitution as "the objects and procedures." The constitution also provides for the covering authority to nominate style 3 members to the trusteeship of any property held in trust for the church or its members, and for the holding of annual and other meetings of its membership.
The objects and procedures are determined by the covering authority and include declarations that all items purchased from the funds of the common purse, other than consumables and items of a strictly personal nature, together with all surpluses arising from time to time are held in trust for the Trust.  A statement of the common purse objects and procedures in evidence before me states that common purses are the means by which members of community house families pool incomes, meet personal and corporate expenses from the pool, and donate any surplus to the Trust.  It states that all income of all common purse members must be paid into the common purse as soon as it is received, that members must seek to maximise their income (including claiming all available social security and other benefits) and make sure they receive what they are actually entitled to and that they must, in any case, provide the common purse with sufficient income to cover their own and any dependant's living costs (save in exceptional circumstances for which prior authorisation from the church is needed).  The objects and procedures go on to provide that the surplus paid to the Trust is to provide firstly for vehicles, furniture and domestic assistance for the house families and secondly houses, lands, businesses and funding for the church as a whole.
The Trust, also known as the Jesus Fellowship Community Trust, is constituted by a declaration of trust dated 31 October 1979.  It is a trust of gifts and donations together with contributions from persons described as "contributing members".  The assets of the Trust are together referred to as "the Fund".
By clause 2 the trustees declare that they hold the Fund upon trust to apply the same for the benefit of contributing members for a variety of objects.  Those objects include the provision and maintenance of community houses.
Clause 15(a) defines who are the contributing members. They are style 3 members who are over 21, contribute the whole of their capital wealth, if any, to the Trust, and who have participated in the common purse of a community house family for not less than a prescribed minimum period.  They become contributing members upon application to and approval by the trustees.  The declaration of trust provides, by clause 14(d), that if a contributing member receives capital from any source but fails or refuses to contribute the same to the Trust within one month of its receipt, he shall cease at the end of the period to be a contributing member.
Clause 15A(a) provides that a contributing member is not entitled to any return of capital contributed by him except to the extent necessary to enable him to pay any debts for which he is responsible.  With that exception, and an exception concerned with employees of the Trust, clause 15A(a) provides that no assets of the Trust shall (except only in exceptional circumstances at the trustees' discretion) be made available to any person in any manner or form either to provide him with an income or to cover in whole or in part his basic living costs or those of his family or dependants.
Clause 16 gives to the trustees a discretion to repay to a contributing member, upon his ceasing to be a contributing member, the whole or any part of his capital contribution. Clause 16(g) provides that, save as provided by clause 16A (which relates to participants in a common purse aged between 16 and 20), payments of his income made to the Trust by a contributing member shall not be repayable in any circumstances.
Clause 17 empowers a contributing member, by written notice or by requesting repayment in whole or in part of his capital contribution, to withdraw from the Trust and provides that, upon expiry of the notice or upon receipt of the request, the person in question ceases to be a contributing member but subject to the application to him of clause 16.
Clause 23 provides for the transfer of the Fund to new trustees on trusts fulfilling the same functions as those set out in clause 2 (or broadly similar functions) if a resolution to that effect of the covering authority and of the elders has been first passed and has been confirmed by a resolution of the majority of contributing members.  The clause goes on to provide that any contributing member who does not vote in favour of such a resolution ceases to be a contributing member but subject to the application to him of clause 16.  Clause 24 enables the Trust to be wound up, either on the unanimous resolution of the covering authority and of the elders, or on the resolution of three fourths of the contributing members, or on the number of contributing members falling to two times the total number of elders including the elders, or on the expiry of a perpetuity period but not, in any case, before the expiry of 21 years from the date of the declaration of trust (subject to a power to extend that period).  Clause 25 provides for the distribution of the Trust's assets on a winding up.  After the payment of debts and winding up expenses the Fund is to be applied in meeting claims within clause 16 and any surplus distributed among the contributing members equally.
The only other document which I need refer to is the statement of conditions of residence.  These conditions were altered from time to time. I was only addressed on the version of those conditions to be found at page 382 of trial bundle D, being the version which was issued in August 1993. Since much turns on those conditions I set them out in full.
"STATEMENT OF CONDITIONS OF RESIDENCE AT .............................
To: .............................  From: The Elders
GENERAL
This House is run as a committed part of the Jesus Fellowship Church and New Creation Christian Community.  Your residence here depends upon your continuing to be a Covenant Member (Style 3) of the Church and to uphold and maintain the standards involved in such membership. You will understand that our lifestyle reflects our position as a Church of the Lord Jesus Christ and that our houses are consecrated to Him.
SPECIFIC REQUIREMENTS
1.  Your legal position is that of a licensee of the Elders, in accordance with the rules of the Trust.
2.  You must recognise the authority of those who are the House Leaders for the time being who are responsible for the spiritual and material well being of the House Family and its members.
3.  You must contribute materially and practically to the house.  This includes:
A) Paying board and lodging costs for yourself and your family at the following rates (or such other rates as may be notified to you):
Adults 16 and over #55 per week
Children 11 15 #25 per week
Children 5 10 #20 per week
Children 0 43 #15 per week
Please note that these rates do not include personal and clothing expenses, transport costs or telephone use for which additional income is required.
B) helping in the house according to your ability.
4.  As a Style 3 member you will participate fully in the pooling of income within the House Family.  Monies paid by you into the House Family Common Purse will be applied firstly meeting the living costs and personal expenses of the House Family, including yourself and your family. The surplus including housing costs will be paid at the end of each calendar month to the Trust to cover outgoings on the property, other goods and services supplied by the Trust to the House Family and, if funds permit, a contribution by it to the work of Jesus Fellowship Church.
5.  Children should be brought up in accordance with the teachings of the Bible and the practice of the Church Community.
6.  You are expected to participate wholeheartedly in the life of the Church Community, attend its various meetings and activities and to support its faith and practice in accordance with your covenant pledge.
TERMINATION
Your licence to reside in the house will be terminated by the Elders upon reasonable notice if you are unable or unwilling to continue to fulfil these Conditions, or if for any other reason it is apparent that you are no longer a suitable resident.
Please Note
You will appreciate that this Statement, for legal reasons, needs to set out clearly the conditions of residence.  However, please understand that we belong together as a Community House Family and you are fully accepted into it.
Yours for Jesus' sake,
 ..................................
 On behalf of the Elders
I/We have read and understood the above Statement, and fully accept the terms and conditions contained in it.
Signed ..........................
 ..........................  Dated : ......................."
The first three sentences of para 1(ii) of the reasons forming part of the decision of the Rugby Review Board conveniently set out the position regarding earlier versions of conditions of residence so far as the payment of board and lodging costs is concerned.  It has not been suggested by counsel that any differences between the earlier versions and the August 1993 version are of significance.
The relevant statutory provisions
Under s 130(1)(a) of the Social Security Contributions and Benefits Act 1992 ("the 1992 Act"), which is the legislation which currently provides for housing benefit, a person qualifies for housing benefit if "he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home." There are, of course, other requirements which a person must fulfil if he is to qualify for the benefit.  The benefit takes the form either of a rent allowance or a rent rebate.
Regulations made by the Secretary of State for Social Services setting out in detail how the housing benefit scheme operates are contained in the Housing Benefit (General) Regulations 1987.  Although made under earlier legislation the 1987 Regulations continue to have effect for the purposes of the 1992 Act.
Regulation 10(2) provides, so far as material, as follows:
"(2) A rent rebate or, as the case may be, a rent allowance shall not be payable in respect of the following periodical payments...
(c) Payments by an owner ..."
Regulation 2(1) defines "owner" as meaning:
"(a) In relation to a dwelling in England and Wales, the person who, otherwise than as a mortgagee in possession, is, for the time being entitled to dispose of the fee simple, whether or not with the consent of other joint owners;"
Regulation 7(1), so far as material, provides as follows:
"7(1) The following persons shall be treated as if they were not liable to make payments in respect of a dwelling
(a) a person who resides with the person to whom he is liable to make payments in respect of the dwelling and either
(i) that person is a close relative of his or his partner, or
(ii) the tenancy or other agreement between them is other than on a commercial basis;
(b) a person whose liability to make payments in respect of the dwelling appears to the appropriate authority to have been created to take advantage of the housing benefit scheme except someone who was, for any period within the eight weeks prior to the creation of the agreement giving rise to the liability to make such payments, otherwise liable to make payments of rent in respect of the same dwelling;
(c) a person who is a joint occupier of a dwelling and who was, at any time during the period of eight weeks prior to the creation of the joint tenancy or other agreement giving rise to the joint liability to make payments in respect of the dwelling, a non dependant of one or more of the other joint occupiers of the dwelling, unless the appropriate authority is satisfied that the joint tenancy or other agreement was not created to take advantage of the housing benefit scheme;
(d) a person who is a member of, and is fully maintained by, a religious order ..."
The Decisions
Although all three applications were heard together the decision in the Sheffield case raises an issue quite distinct from the issues which arise in the other two cases.  I shall therefore deal first with the decision in the Sheffield case.
The Sheffield decision
In that case each of the claimants occupied Crown of Life House in Sheffield as his or her home. The review board held that each was liable to make payments in respect of that property.  Although none of the claimants was a trustee of the Trust, or a person in whom, whether alone or with others, the fee simple in that property was vested, the review board nevertheless held that each was an owner of that property within the meaning of reg 2(1) and therefore ineligible to receive benefit by virtue of reg 10(2).  I have already set out the terms of those two regulations.  But for that conclusion the review board would have found the claimants entitled to housing benefit.
In their decision of 30 October 1992 the review board's reasons for reaching that conclusion were as follows:
"The dwelling [ie Crown of Life House] Is owned by Jesus Fellowship Community Trust. All the claimants are members of the Trust and because they are entitled to reside in Trust property they are beneficiaries of it.  They are also entitled to participate in surpluses if the Trust is wound up or to agree distribution of such surpluses elsewhere.  It seems to us that in these circumstances they together with the other members of the Trust have the right to dispose of the dwellings, owned by the Trust although no doubt day to day management is handled by Trustees.  In these circumstances we conclude that each of the claimants is an owner of the Crown of Life House."
Because this was a point which had not been raised at the hearing before the review board, the claimants sought an opportunity to argue against that conclusion.  This resulted in a further hearing by the review board followed, on 30 April 1993, by a further decision of the board confirming its earlier decision.  It did so in the following terms:
"The Trust is a trust for mixed purposes and not charitable.  The only persons who have a beneficial interest are members of the Trust.  We specifically reject the argument that in the case of a dwelling owned by five people who reside in it the four persons in whom the property is vested would not be entitled to claim housing benefit in respect of payments made but that the beneficiary who was not so named could do.  Our understanding of the rule in Saunders v. Vautier is that if all the beneficiaries are of full age they may put an end to the Trust and distribute the Trust Funds notwithstanding the Trusts on which the property is held.  That seems to us to be possible in this case also since the trusts are not charitable. We consider that the fact that the trustees are also entitled to dispose of the property does not preclude the beneficiaries from doing so if they wish and that therefore Contributing Members are persons entitled to dispose, for the time being in one sense of that word, of the fee simple."
I pause to say that the evidence before the review board was that all five claimants were contributing members within the meaning of the Trust although, subsequent to the review board's decision, the claimants sought to adduce evidence to suggest that two of the applicants were not contributing members.
In R v Sedgemoor District Council HBRB Ex p Weaden (1986) 84 LGR 850, the claimant and her parents were the joint owners as trustees for sale of a property which the claimant occupied as her home and in respect of which she made payments to her parents.  She and her parents were beneficially entitled to the property as tenants in common, she being beneficially entitled to a one half share.  The definition of "owner" in the then regulations (The Housing Benefits Regulations 1982) was, in relation to a dwelling in England and Wales, "the person who, otherwise than as a mortgagee in possession, is for the time being entitled to dispose of the fee simple".  The words "whether or not with the consent of other joint owners" did not then feature in the definition.  The review board had found that the claimant was the owner of the property within the meaning of that regulation.  In allowing an application for judicial review of that decision and granting an order of certiorari to quash the decision, Schiemann J held that, at the relevant time (ie when eligibility for a rent allowance was under consideration), the claimant was not entitled to dispose of the fee simple because she needed the consent of others, namely her parents, to dispose of it and she was without that consent.
It was doubtless with a view to overturning the effect of that decision that the definition of "owner" as it appears in the 1987 Regulations (ie the regulations with which I am concerned) has the added words "whether or not with the consent of other joint owners."
The addition of those words led Mr Partridge for the review board to submit that the expression "owner" as used in the regulation includes a member of a class of persons beneficially interested in a dwelling provided (a) they are all sui juris (b) the class is closed (or capable of being closed by the will of its existing members) (c) they are, between themselves, entitled to have the whole fund applied to them or for their benefit and (d) the class is of persons who have the same interest, whether or not the proportions in which they are entitled to benefit from the fund are fixed by the terms of the trust or are thereunder subject to the discretion of the trustees.  I have set out that definition exactly as it appears in his skeleton argument adding only proviso (d) as a result of his answer to a point arising in the course of argument.
For the claimants, Mr Dumont submitted that the expression means the person in whom the legal estate is vested or the person with some specific power to dispose of the fee simple.
By chance it emerged at or shortly before the start of the hearing before me that, contrary to everyone's understanding of the position, the interest of the Trust in Crown of Life House, being the relevant dwelling, was not in fee simple at all but was leasehold.  Mr Dumont discovered this when investigating the office copy entries relating to the title of the dwelling.  The result of this discovery, it is common ground between Mr Dumont and Mr Partridge, is that the claimants cannot, on any view, be described as the owners as, of course, they are not entitled to dispose of the fee simple in the dwelling, whether one construes the meaning of "owner" widely as Mr Partridge does or narrowly as Mr Dumont does.  In these circumstances the appropriate course is for the applicants to apply to the Housing Department of Sheffield City Council under regulation 79(1)(b) for a review of its decision.  That regulation provides, so far as material, that "any determination or decision of a Review Board may be reviewed at any time by the appropriate authority if ... (b) it is satisfied and, in the case of a decision, satisfied by fresh evidence, that the determination or decision was made in ignorance of, or was based on a mistake as to, some material fact ..."
Save in the most exceptional circumstances, and this case does not in my view fall within that category, judicial review will not be granted where there is another avenue of appeal open to the applicant.  See Note 53/1 14/13 to Order 53 on page 859 of the current edition of the White Book. Regulation 79(1)(b) provides just such an alternative avenue in this case.  Ascertaining the Trust's interest in Crown of Life House was something which could and should have been ascertained by the claimants when the point first arose, that is, at the latest, on receipt of the review board's initial decision.  I say that because it is not in doubt that in pursuing their claim for housing benefit and in making this application for judicial review, the claimants have had the support and assistance of their church including at least one of the trustees.
Having said that it might be of some interest if I express a view on the point in issue although, in the circumstances, my view will necessarily be obiter.  In my judgment the meaning of the expression "owner" as appearing in regulation 2(1) is much more closely confined than the meaning for which Mr Partridge contends.  Whilst I do not consider that that expression is confined to a person in whom, whether alone or with others, the legal estate to the freehold dwelling is presently vested, I do not consider that the expression extends to a person whose only interest in the dwelling is as a beneficiary entitled, if and when the trusts affecting it should be fully executed, to share in the ultimate net proceeds of sale (assuming there are any).  In particular, I do not consider that the rule in Saunders v Vautier, upon which the review board relied, is of any relevance.  The fact that a person, whose only interest in the dwelling is as just described, can, provided he and all the other beneficiaries (all of them being sui juris) agree, put an end to the trusts affecting the dwelling and compel those in whom the freehold interest is vested to dispose of it, does not justify describing that person as someone who "is, for the time being, entitled to dispose of the fee simple...".  The review board's approach was to equate "owner" with anyone possessing a beneficial interest in the dwelling.  If that had been the intention, the regulation could easily have so provided It does not.
The Rugby and Daventry decisions
I come now to the Rugby and Daventry decisions.  I can take them together because they proceed along similar lines and raise the same issues. Each of the boards in those cases concluded that the claimants before it were liable to make payments in respect of a dwelling which they occupied as their home within the meaning of section 130(1)(a) of the 1992 Act.  Each also concluded that the claimants' liability was to the elders of the community house in which they lived.  Because each of the claimants with whom I am concerned (in each of the decisions there was one claimant who was an elder of the house in question whose claim to housing benefit succeeded and with whom, therefore, I am not concerned) resided with the elders to whom he or she was liable to make payments in respect of the dwelling that he or she occupied, there fell to be considered whether regulation 7(1)(a)(ii) applied.  As to that, each board concluded that the tenancy or other agreement between the claimants and the elders, to be found in the conditions of residence, was "other than on a commercial basis" so that regulation 7(1)(a)(ii) required the claimants to be treated as if they were not liable to make payments in respect of a dwelling. In the result, and for that reason alone, the claimants were not entitled to housing benefit.
In considering whether the two review boards misdirected themselves in law or arrive at perverse decisions in coming to their respective conclusions the following issues arose:
1.  The meaning of "liable" in the expression "liable to make payments" in section 130 (1)(a) of the 1992 Act;
2.  Whether, in relation to the conditions of residence which each claimant signed, there existed any intention to create a legally enforceable contract;
3.  Whether, if there did exist such an intention, the member was liable to make payments in respect of a dwelling;
4.  Whether, if the conditions of residence did give rise to a legally enforceable obligation to make payments in respect of a dwelling, the tenancy or other agreement giving rise to that liability was "other than on a commercial basis".
I can dispose of the first of those issues fairly shortly.  Mr Howell QC for the Secretary of State, who was before me as a person directly affected by the boards' decisions, submitted that "liable" in section 130(1)(a) means "legally liable" ie subject to an enforceable obligation to pay, as distinct from a moral commitment or something falling short of an enforceable obligation. Mr Newman QC, for the Rugby and Daventry claimants, submitted, correctly in my view, that both boards proceeded on the basis that "liable" in this section did indeed mean an enforceable obligation to pay, so that this point simply did not arise, but went on to submit that, if it was necessary to decide the point, "liable" has a rather wider meaning and means a commitment, not necessarily legally enforceable, arising pursuant to a genuine arrangement.  I do not think that that wider meaning of "liable" is correct. I say that for three reasons. Firstly, the meaning for which Mr Howell contends is, in my view, the prima facie meaning of the word.  Secondly, Parliament has been careful to provide for the case where a person is to be treated as "liable to make payments in respect of a dwelling" notwithstanding that the person is not otherwise so liable.  Section 137(2)(j) of the 1992 Act provides for regulations to be made, inter alia, "for treating any person who is not liable to make payments in respect of a dwelling as if he were so liable." Regulation 6(1) is the regulation which, in implementation of section 137(2)(j), sets out the circumstances in which a person is to be treated as liable to make payments in respect of a dwelling. There would arguably be no point in such a provision if, in any event, the expression "liable" as used in section 130(1)(a) extends to a wide range of commitments falling short of a legal liability unless its object is to extend an already wide and imprecise concept to embrace even wider categories of persons.  Thirdly, if the expression has the wide meaning for which Mr Newman contends, it might be exceedingly difficult to determine, in any case, just what kind of a commitment or arrangement needed to be shown, in order to bring the claimant within the purview of the statutory entitlement. I cannot think that, where matters of entitlement to a state funded benefit are involved, Parliament would have left the matter on so vague a basis. I should also add that regulation 10(1), from which Mr Newman sought to draw comfort, in that the periodical payments listed there do not necessarily involve a legal liability, does no more than set out what periodical payments rank as payments capable of qualifying for housing benefit.  The regulation is irrelevant to the question whether, to qualify for housing benefit, the periodical payment in question must be legally enforceable.
I come to the second issue which is whether, in relation to the conditions of residence which each claimant signed, there was any intention to create a legally enforceable contract.  Mr Newman submitted that this was a question of fact, that the review boards had impliedly proceeded on the basis that there was, and that there was no basis for disturbing that implicit assumption in their decision processes. Mr Howell submitted that the answer to this turned on the true construction of the conditions of residence, that that is a question of law, and that, properly understood particularly when set against the background of the church's constitutional arrangements to which I have referred, those conditions, being spiritual and domestic in nature and couched in imprecise terms, were not intended on the part of the parties to them to give rise to a legally enforceable contract. He submitted that in proceeding on the basis that the parties did intend to create a legally enforceable contract the review boards misdirected themselves in law.  In support of his submissions he referred me to the section of the conditions headed "general", to clauses 2, 5 and 6 of the section headed "specific requirements", and to the section headed "termination" which empowers the elders to terminate the licence if the licensee is unable or unwilling to continue to fulfil the conditions (including, therefore, those which are spiritual or domestic in nature) "or if for any other reason it is apparent that you are no longer a suitable resident."
He also referred me to three decisions in support of the proposition that an agreement governing a relationship of a spiritual character does not confer rights and obligations capable of enforcement in a court of law.  In each of them, however, the question was whether a contract of service existed which is not a question which arises here.
The first was Rogers v Booth [1937] 2 All ER 751. In that case the plaintiff, who was an officer in the Salvation Army, was concerned to establish that she was a "workman" within the meaning of the Workmen's Compensation Act 1925. To do so she had to establish that she was under a contract of service with the General of the Salvation Army.  She sought to do so by reference to the orders and regulations for officers of the Salvation Army.  The Court of Appeal after reviewing the regulations, concluded that the relationship of those who became its officers, such as the plaintiff, to the Salvation Army and the General of the Salvation Army, was pre eminently spiritual in character and that the necessary contractual element required before a contract of service could be found was absent.  The question whether, apart from any contract of service, any contractual relationship existed, for example regarding the payment to the plaintiff of an allowance, was conclusively determined against the plaintiff by virtue of the fact that, when becoming an officer, she had signed a form disclaiming any contractual entitlement.  This emerges from pages 754D to 755G in the judgment of Sir Wilfred Greene MR.
In President of the Methodist Conference v Parfitt [1984] 1 QB 368, [1983] 3 All ER 747 a methodist minister who had been relieved of his clerical duties sought to establish, with a view to claiming compensation for unfair dismissal, that there had existed a contract of employment between himself and the Methodist Church.  He had succeeded before an industrial tribunal and, on appeal, before the Employment Appeal Tribunal (in each case by a majority decision).  The Court of Appeal, allowing an appeal from the Employment Appeal Tribunal's decision and regarding the issue as one of law turning on the interpretation of various documents referred to as "the Constitutional Practice and Discipline of the Methodist Church", held that, on a correct appreciation of those documents, the spiritual nature of the relationship between a minister and the Methodist Church showed that the arrangements between them were non contractual.  In the course of his judgment, however, Lord Justice Dillon made the following observation (at page 377A):
"I do not doubt that there probably are binding contracts between the Methodist Church and its ministers in relation to some ancillary matters, such as the compulsory superannuation scheme and the obligation, of which Mr Parfitt told us, on trainees to repay a proportion of the expense of their training if they do not remain in the ministry for at least 10 years. These however are no part of the contract of service, either on reception into full connection or on appointment to a circuit, which Mr Parfitt seeks to set up."
To similar effect, although in different circumstances, is the decision of the House of Lords in Davies v Presbyterian Church of Wales [1986] 1 All ER 705, [1986] 1 WLR 323.  There the question was whether a minister of the defendant church, who had been inducted into a full time pastorate, was employed by the church under a contract of service so as to ground a claim for unfair dismissal upon being dismissed from his pastorate.  Stating that the question was one of law to be determined on the true construction of the church's book of rules, Lord Templeman with whom the other members of the House agreed, concluded that the duties owed by the pastor to the church, and by the church to the pastor, were not contractual and that the pastor's duties were defined and his activities were dictated not by contract but by conscience.  However, as is clear from Lord Templeman's speech, the fact there was no contract of service between the pastor and the church did not mean that the pastor had no enforceable rights at all.  At page 329G the following appears:
"Until the applicant was deprived of his pastorate in accordance with the procedures laid down in the book of rules, he was entitled to be paid his stipend out of the income of the sustentation fund and to occupy his manse."
In my judgment these cases clearly envisage the existence of contractual rights co existing with a relationship which, because of its spiritual nature, does not give rise to a contract of service.  Here, the question is not whether a contract of service existed but whether the conditions of residence gave rise to any legally enforceable rights against the persons who signed them and occupied a community house as their home under the terms of them.
In my judgment this is a question of law, the answer to which is that they do and that the review boards were correct in law so to find.  Each of the claimants was required to sign the conditions of residence.  The conditions state that the occupant's "legal position is that of a licensee of the Elders ...", and that the licence may be terminated by the elders upon reasonable notice.  They provide that the statement (ie the document which occupants are asked to sign) "for legal reasons needs to set out clearly the conditions of residence" and that, on signing the form, the member acknowledges that he has "read and understood the above Statement and fully accepts[s] The terms and conditions contained in it". All of these factors point, in my view, to a clear intention to create enforceable obligations.  The fact that the conditions of residence include terms requiring the person signing it to undertake matters of a spiritual and domestic nature which could not be enforced in a court of law does not seem to me to detract from the conclusion that, as regards matters which are capable of legal enforcement, the parties intended to create a legally enforceable contract.
I come then to the third issue which is whether, if there was an intention to create a legally enforceable contract when a member and the elders signed the conditions of residence, the contract imposed on the member a liability to make payments in respect of a dwelling.  This too is a short question of construction.  On its face clause 3 of the conditions of residence requires the member to make a weekly payment which is expressed to cover his board and lodging costs as part of a contribution to the house in which he lives.  In my view that provision gives rise to a liability on the part of the member to make payments in respect of a dwelling which he occupies as his house.  Mr Howell submitted that, since members signing the conditions of residence are obliged, in any event, to pool the whole of their income into the community house's common purse, clause 3 ought not to be understood as imposing a separate obligation to pay but as no more than a condition upon which the member's right to reside in the community house depends.  In other words the non payment of the charges would not expose the member in question to a liability to be sued for them but merely to the termination of his licence to occupy.  I do not agree.  I can well understand that the church might be most reluctant to institute proceedings to recover unpaid charges from a member occupying a community house who had not paid his income into the community purse and I can well understand that the church might think it pointless to sue to recover any shortfall from a member who had paid the whole of his income into the community purse but whose income was less than #55 per week but I do not consider that this is justification for construing what I take to be clear words of obligation in clause 3 as something other than an obligation to pay.  The obligations on style 3 members occupying a community house to pay the whole of their income into the common purse and to pay to the Trust the whole of their capital resources are probably unenforceable in law. But that, to my mind, makes it all the more likely that the member occupying a community house would undertake a liability to pay for his board and lodging.  In my view the conclusion of the Rugby and Daventry review boards that each claimant was obliged to pay his board and lodging costs was correct in law.
That leaves only the question whether the tenancy or other agreement between the claimants and the elders with whom the claimants resided and to whom they were liable to make payments in respect of a dwelling were "other than on a commercial basis" so as to deprive them of a right to housing benefit under regulation (7)(1)(a)(ii).  The two review boards concluded that they were.
The reasons for the Rugby review board's decision on this issue are to be found in the following extracts from its reasons:
"2 (iv) So far as the meaning of the word "commercial" is concerned the Review Board accepts the Borough Treasurer's argument that for an agreement to be commercial there must be some form of trading arrangement.  It does not accept the claimant's submission that "commercial" simply means payment for accommodation.  Regulation 7(1)(a)(ii) envisages that there may be situations where a claimant is obliged to make payment for accommodation but that the agreement is not on a commercial basis.  "Commercial", the context of reg 7(a)(ii) clearly means something more than just payment for accommodation otherwise reg 7(a)(ii) would be redundant.
(v) The Review Board considers that, in deciding whether the agreement is commercial or not, it must look at the arrangements pertaining at Plough Hall Farm as a whole.  The Review Board is of the view that the conditions of residence for Style 3 members go far beyond those terms which one would expect to find in a commercial letting agreement to the extent that they control the lifestyle of residents.  In particular, the Review Board considered that the following conditions of residence indicate the non commercial nature of the agreement..."
The board then referred to certain features of the conditions of residence.  I should add that the reference to Plough Hall Farm is to the community house occupied by the claimants in that case.
 "(vi) The Review Board also considered that there were other features of the arrangement at Plough Hall Farm which indicate the non commercial basis of the agreement.  The Review Board had particular regard to the following matters..."
There are then references to a term of the Trust, to the provisions governing the common purse and to certain other matters.
 "...(viii) The Review Board has therefore concluded that, when looked at as a whole, the agreement between the claimants and the Elders is other than on a commercial basis.  The evidence listed above seems to the Board to indicate that the whole basis of the agreement is a common desire on the part of residents and Elders to pursue their faith in the context of a Christian community.  The conditions upon which residents are permitted to stay at the property go far beyond those provisions which one would normally expect to see in a commercial agreement."
The reasons for the Daventry review board decision appear from the following paragraph of its reasoning:
"It then fell to the Board to consider whether or not the tenancy or other agreement between the claimants and the Elders was other than on a commercial basis.  The Board considered the definition of "commercial" in the extract of the Oxford English Dictionary and their view was that "commerce" should mean "cash being exchanged for accommodation." The claimants, all Style 3 members, are regulated by the Conditions of Residence, it is not purely an exchange of money for accommodation and the residents are required to take part in all aspects of the Church life.  The Board considered that the condition relating to children being brought up in accordance with the teachings of the Bible and the practice of the Church community and the expectation for each member to participate wholeheartedly in the life of the Church community, to attend its various meetings and activities and to support its faith and practice in accordance with their covenant pledge, showed quite clearly that the tenancy was not on a commercial basis."
Mr Newman attacked these decisions on essentially three grounds.  The first related to the mischief to which, he submitted, regulations 7(1)(a), (b) and (c) are directed, namely contrived arrangements which are designed to take advantage, or are an abuse, of the housing benefit scheme. He submitted that, since both review boards concluded that the arrangements between the elders and the residents were not contrived and had not been created to take advantage of the housing benefit scheme, they should have concluded that the refusal of housing benefit under reg 7(1)(a)(ii) could not be upheld and in failing so to conclude, they misconstrued and/or misapplied the regulation.  Secondly, he submitted, reg 7(1)(a)(ii), on its true construction, is concerned only with whether the payment under the tenancy or other agreement in question is other than on a commercial basis.  He submitted that, if the payment is on a commercial basis (ie. Commercial in amount), it matters not whether there are other terms which may not be regarded as commercial.  He submitted that the two review boards misdirected themselves in law, alternatively came to perverse decisions, in that (1) in considering whether the tenancy or other agreement was "other than on a commercial basis" they had regard to terms of those arrangements other than those relating simply to the payment for the dwelling and (2) as there was nothing to indicate that the review boards did not regard the charges for board and lodging as other than commercial, the boards could not properly have concluded that the tenancy or other agreement was "other than on a commercial basis".  Thirdly, he submitted that, in so far as the requirement of commerciality in reg 7(1)(a)(ii) is ambiguous or unclear in its content, the two review boards erred in construing it in a manner inconsistent, rather than in accordance, with art 9 of the European Convention Protection of Human Rights Fundamental Freedoms, concerned with freedom of religion.
At the heart of this issue lies the purpose of reg 7(1)(a).  In R v Manchester City Council ex parte Baragrove Properties Limited (1991) 89 LGR 953, a decision concerned with reg 7(1)(b) of the 1987 Regulations, Lord Justice Stuart Smith, made the following observation (at page 960):
"Apart from (d), which is a wholly separate case, it is apparent that sub paragraphs (a), (b) and (c) [of regulation 7(1)] Are concerned with what broadly may be described as contrived situations to take advantage of the housing benefits scheme".
In the later case of R v Solihull Metropolitan Borough Council HBRB ex parte Simpson (1994) 26 HLR 370, a case also concerned with reg 7(1)(b), Sedley J said this at page 378:
 "It is evident from the totality of provision made by regulation (7)(a), (b) and (c) that the framer of the Regulations is seeking to shut out certain arrangements which, in the Secretary of State's view, would amount to an abuse of the system."
His decision was taken to appeal.  In the Court of Appeal, Lord Justice Kennedy, after referring to that passage, said this (at Court of Appeal Transcript, 5 May 1994 page 14):
 "I believe that to be a correct approach, provided that abuse is not equated with bad faith on the part of the applicant."
Although neither of those cases was concerned with reg 7(1)(a) the above passages provide a valuable pointer to an understanding of reg 7(1) (a) provided one bears in mind that, as Lord Justice Kennedy points out, bad faith is not a necessary ingredient.  Regulations 7(1)(b) and (c) are in terms concerned with arrangements created to take advantage of the housing benefit scheme. They deal with arrangements which are in fact (in the view of the framers of the regulation) an abuse of the benefit scheme.  In reg 7(1)(a) the concern, as it seems to me, is to exclude from benefit certain other arrangements which may not in fact be an abuse of the benefit scheme but which, by their very nature, are capable of being an abuse of the scheme. Rather than enquire whether in fact there is an abuse, those who framed the regulations have simply excluded them from benefit.  The exclusion is narrowly confined in that reg 7(1) (a) is only concerned with the situation where the claimant is residing with the person to whom he is liable to make the payments in respect of which he seeks housing benefit.  "Resides with", which is the expression used, is carefully defined.  See reg 3(4) which, though not happily worded, confines the meaning to sharing arrangements where the persons in question share living accommodation.  Regulation 7(1)(a)(i) excludes from benefit a person who resides, in that narrow sense, with the person to whom he is liable to make payment if the latter (the payee) is a close relative of the former (the payer) or the payer's partner.  The expressions "close relative" and "partner" are carefully (and narrowly) defined in reg 2(1).  It is wholly irrelevant to the payer's exclusion from benefit that the terms on which he resides, whether as to rent or otherwise, are no different from what they would have been if payer and payee had not resided with each other, there had been no family relationship between them, and the terms had been reached at arms length. Presumably the view was taken that, when close relatives reside with each other, it is impossible or undesirable, or both, to enquire what the true basis is of the sharing arrangement to see whether it accords with what are said to be its terms.  Where payer and payee reside with each other but the payee is not a close relative of the payer or the payer's partner a qualified exclusion operates, as defined by reg 7(1)(a)(ii).  Here the test is whether the tenancy or other agreement, ie the arrangement under which the payer claiming benefit resides with the payee, is "on a commercial basis". I can see no reason why, in considering whether that test is satisfied, it is proper only to consider the amount payable for the accommodation and why the other terms of the tenancy or other agreement must be ignored.  The exercise, as it seems to me, is, as Mr Howell and Mr Straker submitted, to look at the arrangement as a whole and ask whether it is on a commercial basis and not simply, as Mr Newman invited me to do, to consider whether the rent or other sum payable is on a commercial basis. Mr Howell and Mr Straker went on to submit that that was the question which each review board correctly asked itself. They also submitted that the fact that the expression "commercial" (which is an ordinary English word) is not defined (unlike so many other expressions in the regulations) is precisely because the framers of the regulations have left it to those who have to apply the regulation to determine whether, in any particular case, the test of commerciality is satisfied and that it is only when the court is driven to conclude that the review board, properly directing itself on the law, could not reasonably have reached the conclusion it did that the court should interfere with the decision reached.
I agree with those submissions.  In my view the review boards asked themselves the right question, and, in coming to the views they did, I do not consider that they came to conclusions which no review board, properly directing itself, could have reached.  In short I see no basis for upsetting the decisions at which they arrived.
It follows from what I have said that I do not consider that, to bring a case within reg 7(1)(a), it is necessary for there to be a finding that the tenancy or other agreement was a contrivance or was created to take advantage of the scheme.  Were that necessary reg 7(1)(a) would be devoid of purpose: Regulation (7)(1)(b) would suffice.  Nor do I consider that the absence of a finding that the charges for board and lodgings were other than on a commercial basis compels a conclusion that reg 7(1)(a)(ii) does not apply.
Finally I should add that I do not consider that the provisions of art 9 have any relevance to the matters which I have to decide.
In the circumstances, and for the reasons set out in this judgment, I propose to dismiss each of the three applications.

DISPOSITION:
Applications dismissed.



